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The California Public Utilities Commission (Commission) respectfully submits
its comments in Surface Transportation Board (Board) Ex Parte 582 (Sub-No. 1),
“Major Rail Consolidation Procedures.”

I. INTRODUCTION

The Commission has participated in numerous Board rulemakings and rail
merger proceedings. Most recently, we submitted comments in Ex Parte No. 582,
“Public Views on Major Rail Consolidations” and presented our recommendations to
the Board in hearings held at Washington, DC in March of this year.

The‘ Comfnission is also the state agency in California with primary jurisdiction
over rail safety and works in partnership with the Federal Railroad Administration
(FRA) to help protect California’s citizens, rail employees and the environment from
rail accidents. The State rail safety program, in concert with the FRA, provides a high
level of expertise to assist the industry in the prevention of railroad accidents as well

as the regulatory compliance/enforcement arena.
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We concur with the assessment expressed in the Advance Notice of Proposed
Rulemaking (ANPRM) that there is a need to consider whether the Board’s
longstanding.merger.evaluation polices are appropriate given the current structure of
the rail industry. The rail industry has undergone an extreme transformation as recent
consolidations have resulted in principally four large carriers serving the nation. This
increased market concentration suggests a need for reviewing proposed mergers with a
greater emphasis on service levels and competitive effects.

During the March Ex Parte 582 hearings and in the comments filed by
numerous parties several dominant themes emerged — 1) promises of improved service
and benefits resulting from past mergers have not been realized; 2) existing industry
concentration may be inhibiting competition and the prospect of future mergers may
furthgr diminish competition; and 3) any regulatory response or “re-régulation” of the
industry to address service and rate matters must be done so prudently.

II. RECOMMENDATIONS

In response to the ANPRM, we have focused our comments and suggestions in
two principal areas — SAFETY and SERVICE. These recommendations consist of a
requirement for merger applicants to continue to prepare and file a “Safety Integration
Plan” in-an enhanced version, and additionally to also file a “S_eriﬁ:g Integration Plan ”
which would be a new requirement. In connection with the “Service Integration Plan”,
we also propose that the Board form and administer an escrow account funded by the

railroads which would provide shippers with an efficient method to collect damages if
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service falters. The public would be given an opportunity to comment on the adequacy

of each plan during the merger review process.

T AL T “Safety Integration Plan” - Assuring The Safety Of Rail Operations

- Safety.of the nation’s rail network is of paramount importance. Railroad
management, labor and government regulators all share in the responsibility to protect
the public and environment from unsafe conditions. Safety impacts must be considered
in the review of a proposed merger particularly since combining the operations of
existing large-scale carriers will be an exceedingly complex process. We are
concerned that in future mergers involving such large carriers management attention
may be diverted away from its lfocus on safety to address service problems which have
become a common feature of recent consolidations. To avoid such a condition,
management must be committed to making operational decisions with safety utmost in
mind.

We endorse the Board’s recognition in the ANPRM that Safety Integration
Plans both promote and enhance safety, however, we urge the Board to require the
safety plan as a condition of every merger rather than require their use ona
discretionary basis. To make the safety plan more effective, we offer the following
items for inclusion into the existing process. The Board could adopt these
recommendations on an interim basis while the joint rulemaking on the subject with

the FRA remains open.
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B. “Enhanced” Safety Integration Plan

We recommend that the Board require merger applicants to file a safety plan in

all cases and that the safety plan be expanded to include the following elements:

Combined review of current FRA accident/incident history records.

Review of proposed operating rule consolidations/changes, particularly those
involving track train dynamics/train make-up (TTD-TMU) procedures including a
technical analysis and justification of any TTD-TMU procedure changes that are
less restrictive and/or result in a reduced margin of safety.

Review of the combined employee rule/safety procedures training as will be
submitted to FRA in compliance with 49 CFR Part 217 including the program of
field efficiency testing, or other alternative means proposed to ensure employee
understanding of rules/safety procedures.

Review of the combined locomotive engineer training /certification program for
locomotive engineers as required by 49 CFR Part 240.

Review of the combined training modules for training of all crafts.

2-5 year review of FRA compliance/enforcement action(s) history involving Track,
Motive Power and Equipment, Signal & Train Control, Operating Practices, and
Hazardous Materials.

Review of emergency response/preparedness plans including notification
procedures and locations of all centralized emergency /incident coordination
centers.

Proposed safety operating structure and re-alignment: would include (but not be
limited to) proposals and justifications for any significant changes in methods of

- -train-eperations (Train Control System, Track Warrant Control, Automatic Block

Signaling, etc), proposals for any changes or relocation of train dispatching
operations, proposals for any changes or relocations in key headquarter and
regional management positions.

Review of the progress in the applicants’ long-term development of “Positive Train
Separation” as recommended by the National Transportation Safety Board.
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We also recommend that the Board, with FRA assistance, conduct an
assessment of each applicant’s safety record. If the accident rate of either carrier is
- below-the.dndustry average or.otherwise determined to be unacceptable, the Board
should withhold approval of the merger until the applicants demonstrate their safety

performance can be returned to acceptable levels.

C. “Service Integration Plan” - Assuring Service Adequacy

The public interest is served when a rail merger results in improved levels of
service. Unfortunately, most recent mergers have resulted in significant service
disruptions and have failed to deliver on promises of providing shippers with faster
transit times, increased car supply and related enhancements. The harm caused by
these failures could be catastrophic to the nation’s economy. The Union Pacific’s
serious service failures following its combination with Southern Pacific reportedly
resulted in a $4 billion loss to the nation’s economy. Recently, Board Chairman Linda
Morgan publicly criticized CSX Railroad’s lagging efforts in normalizing its service
following the Conrail acquisition.

To prevent such service problems, we recorhmend that the applicants prepare a
well-reasoned “Service Integration Plan” showing how the operations of each railroad
will be combined so that service levels will be maintained or improved. Performance
standards would be set to establish benchmarks to determine whether service quality
may be deteriorating. The plan would include contingencies describing steps the

applicant would take if service disruptions or congestion develops such as agreements



STB EP 582 Merger Comments May 15,2000
of the Calif. Pub. Util.s Comm’n.

with other carriers to reroute traffic, mutual aid agreements, joint dispatch, or access
rights, etc.

=10 hold-the applicants accountable to their plan, we recommend that the Board .
establish and administer an escrow account funded by the merged railroad so that
aggrieved shippers may obtain damages in the event the carrier fails to meet its
performance standard. Additional penalties should also be set if the carrier attempts to
improve service by compromising safety such as overworking train crews or operating
trains at unsafe speeds.
Suggested service performance standards include the following:

e Transit times of trains between terminals and time to transport railcars from the
carrier’s terminal to shipper facilities.

e Percentage of shipper and shortline orders for railcars filled by the merged rail
carrier.

e Car utilization rates that will result from combining administration of the railcar
fleets.

e List of gateways that the merged carrier will keep open to allow shippers to route
cars on other railroads.

¢ Time involved in the interchange of railcars to and from the merged carrier’s lines.

e Plans to improve the efficiency of rail yards and resulting reduction in time
-required to:move railcars through terminals.

¢ _Plans to.improve existing track structure to allow for greater train speeds.

e Plans for increasing the capacity of high volume routes to reduce congestion at
peak shipping periods or for future traffic growth.
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III. CONCLUSION

We appreciate the Board’s consideration of our comments and suggestions. The
rail industry must offer customers high levels of service while providing the highest
standards of safety if it is to remain competitive in today’s economy. California
believes that it is critical that the Board ensure that the railroads provide the highest
levels of safety in all rail operations. Safety should not be compromised whether a
merger is approved or not. Where a merger is approved, there should be no trade-off
that might reduce safety. Our comments are aimed at achieving this result.

Dated: May 15, 2000 Respectfully submitted,

Kenneth L. Koss, Director
Rail Safety and Carriers Division

California Public

Utilities Commission

505 Van Ness Avenue, Room 2102
San Francisco, CA 94102
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